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Response to Pre-Appeal Conference Request 

This Office Action is responsive to the Pre-Appeal Conference Request filed on 
3/31/2009. Claims 23-34 and 47-54 are pending. Applicant's arguments have been 
fully considered and are persuasive. The instant claims are rejected under new 
grounds of rejections. Claims 23-26, 29 are non-finally rejected for reasons stated 
herein below. Claims 27, 28, 30-34, 47-54 are allowed. 

Claims Analysis 

The recitation "for controlling ... a vehicle " has been considered but was not 
given patentable weight. It has been held that a recitation with respect to the manner in 
which a claimed apparatus is intended to be employed does not differentiate the 
claimed apparatus from a prior art apparatus satisfying the claimed structural limitations. 
Ex Parte Masham, 2 USPQ2d 1647 (1987). See MPEP 2114. 

The recitation "when said vehicle is not running" has been considered but was 
not given patentable weight. It has been held by the courts that a recitation with respect 
to the manner in which a claimed apparatus is intended to be employed does not 
differentiate the claimed apparatus from a prior art apparatus if the prior art apparatus 
teaches all the structural limitations of the claim. Ex parte Masham, 2 USPQ2d 1647 
(BdPatApp & Inter 1987). See MPEP 2115. 

It has been held by the courts that claims directed to an apparatus must be 
distinguished from the prior art in terms of structure rather than function. In re Schreiber 
128 F.3d 1473, 1477-78, 44 USPQ2d 1429, 1431-32 (Fed. Cir. 1997). See MPEP 
2115. 
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Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 23, 24, 26 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Mufford (US 6186254). 

Refer to Fig. 1 . Mufford discloses a fuel cell system comprising a fuel cell stack 
(30), an air supply (160), a water supply (175), a hydrogen supply (145), a heater (70) 
connected to an output of said stack to warm the stack and water supply and is 
external to the stack. 

The heater is a resistor (4:23) (applicant's claim 24). 

The hydrogen supply system 145 and oxidant (in the illustrated embodiment the 
oxidant is air) supply system 160 are under the control of PLC 250 (8:44-47). The 
controller necessarily controls the hydrogen and air supply to power the heater to warm 
the stack because the heater is powered by the fuel cell. 

In operation, temperature sensor 255 provides the primary indicator of operating 
temperature of the fuel cell stack 30. The temperature sensed by temperature sensor 
255 is used by the programmable logic controller 250 to determine the amount of 
heating or cooling of the cooling medium that is required to maintain the temperature of 
the fuel cell stack in its optimum operating range (7:33-35) (applicant's claim 26). 
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It is noted that the recitation "said vehicle" is not positively recited. It has been 
held that a recitation with respect to the manner in which a claimed apparatus is 
intended to be employed does not differentiate the claimed apparatus from a prior art 
apparatus satisfying the claimed structural limitations. Ex Parte Masham, 2 USPQ2d 
1647(1987). See MPEP 2114. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claim 25 is rejected under 35 U.S.C. 103(a) as being unpatentable over Mufford 
(US 61 86254) as applied to claim 23, in view of Nakanishi (US 6592741 ). 

Mufford discloses all the elements of claim 23 and are incorporated herein. 
Mufford does not disclose the element of claim 25. Nakanishi teaches a hydrogen 
reactor 23 provided with a hydrogen pressure sensor 1 1 . Based on a value detected 
by the hydrogen pressure sensor 1 1 , the amount of hydrogen produced in the reactor 
23 can be detected. It would have been obvious to one of ordinary skill in the art at the 
time the invention was made to add a hydrogen pressure sensor and connect it to the 
controller of Mufford for the benefit of being able to know the amount of hydrogen on 
hand. 
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Claim 29 is rejected under 35 U.S.C. 103(a) as being unpatentable over Mufford 
(US 6186254) as applied to claim 23, in view of Wells (US 2004/0185316) and 
Ballentine (US 2002/0192467). 

Mufford discloses all the elements of claim 23 and are incorporated herein. 
Mufford does not disclose an ambient temperature sensor. Wells teaches an ambient 
temperature sensor to monitor the ambient air temperature surrounding the fuel cell 
system [0062]. It would have been obvious to one of ordinary skill in the art at the time 
the invention was made to add an ambient temperature sensor to monitor the ambient 
air temperature surrounding the fuel cell, as taught by Wells. 

Mufford does not disclose a water tank sensor. Mufford discloses a water tank 
and a coolant path supplied by the water in the water tank (6:14-15). Mufford discloses 
a temperature sensor of the cooling medium 255 (fig 1 and 15-20). Ballentine teaches a 
water temperature sensor [0059]. It would have been obvious to one of ordinary skill in 
the art at the time the invention was made to add a water temperature sensor to the 
system of Mufford for the benefit of being able to detect the water temperature to better 
control the temperature of the cooling medium. 

Allowable Subject Matter 

Claims 27, 28, 30-34, 47-53 are allowable. 
The following is a statement of reasons for allowable claims: 
Prior art does not suggest nor disclose "where said controller determines whether 
heating is necessary based on said stack temperature if said hydrogen pressure signal 
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exceeds a first pressure value" (applicant's claim 27 and 47) or "wherein said controller 
uses said stack temperature signal, said ambient temperature signal and said water 
temperature signal to access a lookup table to determine whether heating is necessary 
when said pressure signal does not exceed a first pressure value" (applicant's claim 
30). 

Response to Arguments 

Applicant's arguments filed 3/31/2009 have been considered but are moot in view 
of the new interpretation of the claim 23. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Cynthia Lee whose telephone number is 571-272-8699. 
The examiner can normally be reached on Monday-Friday 8:30am-5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Patrick Ryan can be reached on 571-272-1292. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Cynthia Lee/ /PATRICK RYAN/ 

Examiner, Art Unit 1795 Supervisory Patent Examiner, Art 

Unit 1795 



